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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

JOHN KIEL PATTERSON, individually and on ) £ Casé &

behalf of all others similarly situated, ) f“’i
) LASS ACTION COMPLAINT
Plaintiff, )
)
v, )
)
APPLE COMPUTER, INC., ) JURY TRIAL DEMANDED
)
Defendant. )
}

Plaintiff JOHN KIEL PATTERSON, for his Class Action Complaint on behalf of himself
and all others similarly situated, upon personal knowledge as to facts pertaining to himself and
upon information and belief as to all other matters, based on the investigation of his counsel,
against Defendant APPLE COMPUTER, INC. (“Defendant” or “Apple™), states as follows:

I
JURISDICTION, VENUE, AND INTRADISTRICT ASSIGNMENT

1. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.

§1332 (2005). This Court also has personal jurisdiction over Defendant because a substantial
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portion of the wrongdoing alléged in this Compiaint emanates from this state, Defendant’s
principle executive offices are located in this state, and Defendant is authorized to do business
here, has sufficient minimum contacts with this state, and/or otherwise intentionally avails itself of
the markets in this state through the promotion, marketing and sale of its products in this state, to
render the exercise of jurisdiction by this Court permissible under traditional notions of fair play
and substantial justice.

2. Venue in this Court is proper under 28 U.S.C. §1391 because Defendant’s principle
executive offices are located at 1 Infinite Loop, Cupertino, California 95014.

3. Intradistrict assignment to the San Jose Division is proper because Defendant’s
principal executive ofﬁces are located within Santa Clara County.

IL
NATURE OF THE ACTION

4, This action arises from the marketing, manufacture, and distribution of portable,
digital music players (“MP’s”) by Apple. S?eciﬁcaily, Apple has produced and sold MP’s
{(including the iPéd, iPod mini, iPod shuffle, iPod nano, and iPod video), and their components,
which are inherently defective in design and are not sufficiently adorned with adequate warmings
regarding the likelihood of hearing loss and specifically the onset of noise-induced hearing loss, a
condition which has no cure or treatment. Not only are the MP’s defectively designed, but the
earphones, commonly referred to as “ear buds,” that are packaged with cach MP are likewise
defective in design and do not contain adequate warnings.

5. Noise induced hearing loss is a serious and permanent injury. Apples MP’s have
the capacity to produce sounds in excess of 104 decibels (“dB”) and up to 115 dB. Studies indicate
that exposure to 115 dB for more than 28 seconds per day, can cause damage. The risk posed by
Apple’s MP devices is such that Apple was forced to pull its MP’s from stores in France. Apple
then upgraded its software to limit sound output in Europe to 100 dB, but has not done so in the
United States. This level is still not safe. Further, the ear buds that come with Apple’s MP’s are
defective because they do not dilute the sound entering the ear canal and are inadequately desi gned

in other aspects as well.
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6. Millions of consumers have had their hearing put at risk by Apple’s conduct.

7. In this action, on behalf of proposed classes of purchasers of Apple MP’s, Plaintiff
seeks injunctive relief, product repair and damages.

8. Venue is proper in this District pursuant to 28 U.S.C. §§ 1391(a) and (c) because
defendants as corporations are “deemed to reside in any judicial district in which [they are] subject
to personal jurisdiction” and because the misrepresentation and material omissions “giving rise to
claim[s] occurred” in this District as well as throughout the State of California.

HI.
THE PARTIES
9, Plaintiff, JOHN KIEL PATTERSON (“Plaintiff”), is an individual domiciled in the

State of Louisiana. Plaintiff purchased an Apple iPod in 2005.

10.  Defendant, APPLE COMPUTER, INC.,, is a corporation domiciled in the State of
California, located at 1 Infinite Loop, Cupertino, California.

11, InJuly 2004, Defendant introduced the fourth generation of the iPod, Defendant’s
portable digital music player, featuring Apple’s patent pending click wheel, which combines a
touch-sensitive wheel with five push buttons for one handed navigation, and up to 12 hours of
battery life. The iPod features Apple’s patent pending Auto-Sync technology that automatically
downloads an entire digital music library onto the iPod and kccp‘s it up-to-date whenever it is
plugged into a Macintosh or Windows computer using FireWire or USB. The iPod also features
Shufile Songs, which randomly plays songs in a selected play list or across the entire library. All
iPods work with Apple’s iTunes digital music management software on either a Macintosh or
Windows computer. The 1Pod is available in 20GB and 40GB models.

12. InJanuary 2004, Defendant introduced the iPod mini. Smaller and lighter than the
iPod, the iPod mini has storage capacity of 4GB and holds up to 1,000 songs, utilizes the patent
pending click wheel and is encased in an anodized aluminum case available in a selection of five
colors: silver, gold, pink, blue or green. The iPod mini retains the same user interface as the iPod
and works seamlessly with Apple’s iTunes Music Store® and the iTunes software for buying,

managing and listening to digital music on either a Macintosh or Windows-based computer.
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13, Net sales of iPods rose $961 million or 279% during fiscal 2004 compared to 2003,
Unit sales of iPods totaled 4.4 million in fiscal 2004, which represents an increase of 370% from
the 939,000 iPod units sold in fiscal 2003. Strong demand for the iPods during fiscal 2004
continued to be experienced in all of Apple’s operating segments and was driven by enhancements
to the iPod, the introduction of the iPod mini, increased expansion of Apple’s iPod distribution
network, and continued success of the iTunes Music Store due largely to making it available to
both Macintosh and Windows users in the U.S., U.X., France and Germany. Since inception of the
iPod product line in fiscal 2002, Defendant has sold approximately 5.7 million iPods.
V.
FACTUAL ALLEGATIONS

A. Noise Induced Hearing Loss

14, This consumer class action arises from Apple’s deceptive and unlawful conduct in
designing, manufacturing, distributing and selling defectively designed portable, digital music
players, and their components. Specifically, Plaintiff brings this class action on behalf of a
nationwide class of consumers who purchased Defendant’s MP’s for consumer use. As a result of
Defendant’s defective design and inadequate warmings, countless consumers have suffered from
and will suffer noise induced hearing loss and remain at risk for such injury.

15.  Asdetailed by the National Institute on Deafness and Other Communication

Disorders (http://www.nided.nih,gov/health/hearing/noise.asp), hearing is a series of events in

which the ear converts sound waves into electrical signals that are sent to the brain and interpreted
as sound. The ear has three main parts: the outer, middle, and inner ear. Sound waves enter
through the outer ear and reach the middle ear where they cause the eardrum to vibrate.

16.  The vibrations are transmitted through three tiny bones in the middle ear, called the
ossicles. These three bones are named the malleus, incus, and stapes (and are also known as the
hammer, anvil, and stirrup). The eardrum and ossicles amplify the vibrations and carry them to the
inner ear. The stirrup transmits the amplified vibrations through the oval window and into the fluid
that fills the inner ear. The vibrations move through fluid in the snail-shaped hearing part of the

inner ear (cochlea) that contains the hair cells. The fluid in the cochlea moves the top portion of
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the hair cells, called the hair bundle, which initiates the changes that lead to the production of nerve
impulses. These nerve impulses are carried to the brain, where they are interpreted as sound.
Different sounds move the hair bundles in different ways, thus allowing the brain to distinguish one
sound from another, such as vowels from consonants,

17.  Noise induced hearing loss is the slow loss of hearing caused by too much noise.
Hearing loss happens when too much noise hurts the hair cells in the inner ear. Noise induced
hearing loss is one of the most common causes of nerve deafness. Noise induced hearing loss lasts
forever. There is no treatment, ne medicine, no surgery, not even a hearing aid that truly corrects
your hearing once it is damaged by noise.

18. Both the loudness of sound (called the intensity) and the amount of time you hear
the noise are important. Sound is measured in decibels (“dB™). Eight hours of hearing noise at 85
dB could hurt your hearing. At higher sound levels, you could lose hearing in even less time.
Noise induced hearing loss usunally happens slowly. There is no pain. Right after hearing noise,
you may notice a “ringing” sound in your ears. You might have trouble hearing people talk. After
several hours or even a few days, these symptoms usually go away. However, when you are
exposed to this kind of noise again, you could sustain hearing loss that lasts forever.

19. Noise induced hearing loss can be caused by a one-time exposure to loud sound as
well as by repeated exposure to sounds at various intensity levels over an extended period of time,
20.  Noise induced hearing loss and hearing loss occurs when listeners become

accustomed to a sound level. Accordingly, in an effort to overcome this decreased hearing
sensitivity, the listener unwittingly turns the device up even louder to hear at the same level. Thus,
listeners cause hearing loss without even knowing it.

21.  Studies estimate that as many as 5.2 million children in the United States between
the ages of 6 and 19 have some hearing damage caused by amplified music and other sources.
While listening to loud music in a club or concert hall is dangerous, piping it directly to your ears
through earphones is even more so. Wired music is not dampened by ﬁails and bodies, or the
distance between the listener and the speakers, and goes straight into the listener’s ears. The most

dangerous parts - sudden spikes in volume — can cause instant damage.
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22.  According to the National Institute for Occupational Safety and Health (NIOSH),
the safe exposure limit for noise is 85 dB for eight hours a day. Every time the volume level
increases by 5 dB, the safe exposure time drops by half.

B. Apple’s MP’s

23.  Inlate 2001, Apple launched a new product called the iPod, which is a type of
portable, digital music player. Subsequent to the original iPod’s release in 2001, Apple developed
new variations of the iPod line, including the iPod mini and iPod shuffle. In September 2005,
Apple launched the iPod Nano and has since released the iPod video. Each of them are distributed
with a set of ear bud headphones.

24, The Defendant’s MP’s generally have the capability to produce sounds as high as
hetweent 115 and 130 dB. By way of comparison, a screaming child produces a noise level of 90
dB. A ridein aconvertible on a freeway produces a noise level of 95 dB. A subway train, a diesel
truck, a pneumatic drill, and a jackhammer all produce noise levels of 100 dB. A helicopter and
power mower produce noise levels of 105 dB. Sandblasting produces anoise level of 110 dB. An
autc homn and propellor aircraft produce noise levels of 120 dB. An air raid siren produces a noise
level of 130 dB.

25.  Under OSHA standards, exposure to sound at 115 dB for only about 2 minutes is
permissible. In fact, studies indicate that exposure to 115 dB for more than 28 seconds per day,
over time, can cause permanent damage,

26.  In 2002, France required Apple to limit personal listening device output at 100 dB.
In response, Apple was forced to pull its MP’s from store shelves. In turn, Apple then “upgraded”
the software in its European MP models to limit sound output to 100 dB. Although still a
dangerous level, this maximum output is significantly less than that found in American MP models.
Further, given these restrictions placed on listening devices in other countries in the past, and the
significant consequences of high sound exposure, Apple knowingly continues to market and
distribute MP’s with dangerous sound capabilities.

27.  Recently, the risk presented by MP’s was the subject of a special report to the

CHICAGO TRIBUNE reported on January 28, 2006. One leading doctor is quoted as saying:
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Musical devices like iPods that are played too loud, and rock
concerts that leave people’s ears ringing the next day, means there is
exposure to sound levels that could be harmful.

He said hearing loss affects 10 percent of the population, and the number is climbing.

28.  Mead Killion, president and chief executive of Etymotic Research Inc., in Elk
Grove Village, a company that designs hearing products, notes in the TRIBUNE that:

A personal music player can probably put out as much as 110 to
115 decibels, which certainly will affect one’s hearing. There is no
simple solution to this problem, and it’s frustrating because there
exists a lot of misinformation about safe sound levels.

29.  Apple’s MP’s do not contain 2 warning of any sort on the body of the device that
advises of the level at which hearing loss may occur. Further, Apple does not inform its customers
the maximum dB level that its MP’s reach. As a result, listeners have no basis on which to adjust
their listening patterns. Also, because the batteries for the MP’s now last longer and are
rechargeable, the length of continued use has significantly increased. In fact, the battery life ranges
between 12 and 14 hours, despite that hearing loss at even a low level can cause hearing loss within
a matter of minutes or hours.

30. Compeounding this problem is the MP’s capability to store and play tens of
thousands of songs, giving the listener the ability to listen to seemingly endless music without any
rest, and without giving ears a chance to recover.

31.  Apple does provide a general warning hidden within the user’s manual for its iPod,
which reads:

Avoid Hearing Damage

Warning: Permanent hearing loss may occur if earphones or
headphones are used at high volume. You can adapt over time to a
higher volume of sound, which may sound normal but can be
damaging to your hearing. Set your iPod’s volume to a safe level
before that happens. If you experience ringing in your e¢ars, reduce
the volume or discontinue use of your iPod.”

32. This warning does not specifically mention noise induced hearing loss, nor what
may cause it, and does not advise the listener what 1s a “high volume” or a “safe {evel.” Further,

this warning is not prominently displayed, and 1s madequate, especially given the significant
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consequences of noise induced hearing loss. In addition, there are no guidelines addressing the
exposure limits when using the product in various environments, such as on an airplane where
there are other noises competing with the music produced by the MP’s. To wam of the risk of
noise induced hearing loss or hearing loss, an effective warning placed directly on the MP that
provides information on the maximum potential dB levels is necessary.

33.  This warning is made even more ineffective given Apple’s knowledge and tacit
encouragement of MP users to listen to their MP’s at unsafe levels. In its on-line tutorial, Apple

entitled its introduction “Crank up the Tunes” and a lesson section as “Bring in the Noise!”

(http://www.apple.com/support/ipod101/tunes). Such statements and encouragements obviate any
warning on unsafe noise levels.

34.  In addition to defective design of the MP’s, the ear buds are equally defective.
Packaged with the MP’s, the consumer may either use them or expend additional cost to purchase
other earphones. Thus, a consumer is likely to simply use the earphones provided with the MP’s,
especially after spending up to $300 on the MP itself.

35.  The ear buds are small and are placed in the listener’s car canal, close to the
cochlea. The close proximity to the ear canal directly impacts the amount of hearing loss caused
by the MP’s, simply because there is less chance of dilution of the sound.

36, In addition, these ear buds, and the MP’s themselves, do not have a digital meter
that advises the listener of the dB listening level, nor do they possess any special feature to dilute
the sound entering the ear canal. Studies have shown that because ear buds inserted into the ears
are not as efficient at blocking outside sounds as other types of cushioned headsets, listeners are
forced to increase the noise level to compensate for ambient sounds.

37.  Had Plaintiff, and members of the Class he seeks to represent, known of the
defective characteristics of the MP’s, and their components, they would not have purchased them
or would have purchased them at a lesser price.

38. Similarly, Plaintiff, and members of the Class he seeks to represent, are now forced
to purchase new headphones which will not expose them to a dangerous sound level. Had they

known of the need to purchase additional headphones, and known of the defective characteristics
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of the MP’s, they would not have purchased the MP’s or would have purchased them at a lesser
price.
V.
CLASS ACTION ALLEGATIONS

39.  Plaintiff brings this Class Action pursuant to Federal Rule of Civil Procedure
23(b)(2) and (3) on behalf of all persons and entities who purchased a portable, digital music player
manufactured by Defendant, since four years prior to the filing of this Complaint. Said definition
may be further defined by additional pleadings, evidentiary hearings, a class certification hearing,
and orders of this Court.

40.  Class members are so numerous that their individual joinder is impracticable. In
fact, Apple, which has roughly 70 percent of the worldwide share of portable music MP’s, sold a
total of 14 million iPods in just the last quarter of 2005. The precise number of Class members is
unknown to Plaintiff, but it 1s clear that the number greatly exceeds the number at which make
joinder would be possible.

41.  There are questions of law and fact common to the Class and which predominate
over any individual issues. Common questions of law and fact include, without limitation:

(a) Whether Apple’s portable music players were defectively designed in that
they can cause exposure to dangerous levels of sound,

(b}  Whether the ear bud headphones provided with portable music players were
defectively designed in that they can cause exposure to dangerous levels of
sound;

(c) Whether Defendant knew or should have known that the MP’s were
defectively designed;

{d) Whether Defendant failed to accurately and sufficiently warn of the
defective characteristics of the MP’s and their components;

(e Whether Defendant knowingly concealed the defective design of the MP’s;
(f) Whether Defendant violated express and implied warranty statutes;
(g)  Whether Defendant was unjustly enriched; and

(h) The nature and extent of damages and other remedies to which the conduct
of Defendant entitles the Class members.

9.
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